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STATEMENT OF QUESTION PRESENTED 


The question is whether a policy of insurance was in 
force on May 8, 1953, the date of the insured’s death, at 
which time the monthly premiums due March 1, April 1 
and May 1, 1953 were in default, where the insured 
on May 1, 1953, applied for reinstatement of the policy 
and gave the insurer a check to cover the premium due 
March 1, 1953, which check was returned by the drawee 
bank. 
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Htttteb States (ttmtrt of Appeals 

For the District of Columbia Circuit 


No. 12,170 


Berkshire Life Insurance Company, Appellant, 

vs. 

Lucille Angela White, Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia in the 
amount of $25,000 in favor of appellee in an action 
brought by her on a policy of insurance on the life of her 
husband in which she was named beneficiary. Jurisdic¬ 
tion of this court to review the judgment is based upon 
the Act of June 25, 1948, c. 646, 62 Stat. 929, 28 U.S.C. 
1291. Jurisdiction of the court below is shown by appel¬ 
lee’s complaint (App. 2A) and appellant’s answer (App. 
3A). 
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STATEMENT OF CASE 

On March 1, 1952 appellant issued a $25,000 policy of 
insurance on the life of Gardiner S. White in which ap¬ 
pellee was named beneficiary. Among other things, the 
policy provided that a premium of $123.50 would be pay¬ 
able on delivery of the policy and a like amount on or 
before the first day of each month thereafter, that any 
premium not paid on the due date would be in default 
and if it was not paid before the expiration of the 31-day 
grace period the policy would lapse. 

The policy also contained a provision headed “Rein¬ 
statement” which gave the insured the right, upon written 
request signed by him, to reinstate the policy without 
evidence of insurability within 31 days after the expira¬ 
tion of the grace period of the first premium in default, 
subject to the payment during the lifetime of the insured 
of all overdue premiums (App. 20A). 

During the remainder of the year 1952 all of the 
monthly premiums on the policy were paid either on the 
due dates or within the 31-day grace periods. However, 
the premium due January 1, 1953 was not so paid, and the 
policy lapsed on February 1, 1953 upon the expiration 
of the grace period. On February 28, 1953, and within 
the 31-dav reinstatement period allowed by the policy, 
the insured signed an application for reinstatement and 
delivered it to appellant’s agent Houser along with a 
check for $123.50 payable to appellant. This check was 
paid by the drawee bank in due course and the policy was 
reinstated until March 4, 1953, being the expiration date 
of the grace period for payment of the premium due 
February 1, 1953, which was then in default, and the re¬ 
instatement period thereby was extended for an additional 
31 days, or until April 4, 1953 (App. 6A). The appli¬ 
cation for reinstatement shows that on February 28, 1953 
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the policy had lapsed “for nonpayment of premium due 
January 1, 1953” (App. 35A). 

The premium due February 1, 1953 was not paid 
within the grace period and the policy again lapsed on 
March 4, 1953. On March 31, 1953 and within the 31-day 
reinstatement period allowed by the policy the insured 
signed an application for reinstatement and delivered it 
to appellant’s agent Houser, but on this occasion the in¬ 
sured told the agent that he was without funds with 
which to pay this premium and asked the agent to ad¬ 
vance the money for a few days. Accordingly, this pre¬ 
mium was paid by the agent out of his own funds to 
appellant’s local office and the policy was reinstated until 
April 1, 1953, being the expiration date of the grace 
period for payment of the premium due March 1, 1953, 
which was then in default, and the reinstatement period 
thereby was extended for an additional 31 days, or until 
May 2, 1953 (App. 6A). The application for reinstate¬ 
ment shows that on March 31, 1953 the policy had lapsed 
“for nonpayment of premium due February 1, 1953” 
(App. 36A). 

The premium due March 1, 1953 was neither paid on 
the due date nor within the grace period (App. 7A) 
and the policy again lapsed on April 1, 1953. On May 1, 
1953, and within the 31-day reinstatement period allowed 
by the policy the insured signed an application for rein¬ 
statement at his place of business and delivered it to the 
agent along with a check for $186.25 to cover the pre¬ 
mium on this policy and a premium on his wife’s policy 
(App. 7A). The application for reinstatement show’s 
that on May 1, 1953 the policy had lapsed “for nonpay¬ 
ment of premium due March 1, 1953” (App. 37A). This 
check was drawm on an account in the name of “Bob 
White’s Sea Food House” (App. 34A) and was deposited 
by appellant for collection in due course but payment was 
refused by the drawee bank because of the death of the 
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insured (App. 7A). At no time between April 27, 1953, 
the date of the check, and May 8, 1953, the date payment 
was refused, did the account on which the check was 
drawn contain sufficient funds to pay the check (App. 
8A). 

No further premiums on the policy were paid or ten¬ 
dered during the lifetime of the insured, and no further 
applications for reinstatement were made by him (App. 
7A). 

The insured died on May 8, 1953 (App. 8A), and this 
suit was filed by appellee to enforce payment of the 
death benefits. The case was tried in the court below on 
an agreed statement and on the exhibits, no oral testi¬ 
mony being adduced by either of the parties (App. 5A), 
and at the conclusion of the trial the court found in favor 
of Appellee for the full amount of the policy (App. 13A). 

STATEMENT OF POINTS 

1. The trial court erred in holding that the policy was 
in force on the date of the insured’s death. 

SUMMARY OF ARGUMENT 

1. The giving of the check by the insured which was 
returned by the drawee bank did not constitute the pay¬ 
ment of a premium. Therefore, the policy lapsed with¬ 
out value on April 1, 1953, upon the expiration of the 
grace period for the payment of the premium due March 
1, 1953, and the insurance "was not in force when the 
insured died on May 8, 1953. 

2. Assuming arguendo that the giving of the check con¬ 
stituted payment of a premium, nevertheless the policy 
would not have been in force on the date of the insured’s 


death because the check was given to pay the premium 
due March 1, 1953, and the policy would have lapsed 
without value on May 2, 1953, upon the expiration of the 
grace period for payment of the premium due April 1, 
1953. 

3. With respect to the payment of premiums, the pol¬ 
icy in suit differs from the usual form of life insurance 
contract in that it contains a reinstatement provision 
which allows the insured a period of thirty-one days after 
the policy has lapsed for nonpayment of premiums within 
which to pay the premiums in default and thereby rein¬ 
state the policy without evidence of insurability. There¬ 
fore, the principles of waiver and estoppel which apply 
when an insurer accepts premiums after the policy has 
lapsed, do not apply to the case at bar. 

ARGUMENT 

I. The Giving of the Check for $186.25 on May 1, 1953, 
Did Not Constitute the Payment of a Premium. 

The giving of a check does not constitute payment in 
the absence of an agreement to that effect ( BarbagoUo v. 
Fishbien, 52 App. D. C. 318, 286 Fed. 780 (1923), 
Standard Investment Company v . Town of Snow Hill, 
N. C., et al. (C.C.A. 4, 1935) 78 F. 2d 33, Modem Engi¬ 
neering and Service Corporation v. McCrea (M.C.A., 
D. C., 1946) 46 A. 2d 767, 74 W.L.R. 598, Daine v. Price, 
et al (M.C.A., D. C., 1949) 63 A. 2d 767, 77 W.L.R. 214), 
and this rule is supported by Title 28, section 1007 of the 
D. C. Code (1951) which provides that a check does not 
operate as an assignment of any part of the funds to the 
credit of the drawer with the bank. 

The reason for the rule is even stronger where the 
check is returned by the drawee bank, and where it ap¬ 
pears that the account on which it was drawn contained 
insufficient funds to pay it (App. 7A, 8A). 
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Therefore, the last premium payment on the policy was 
made on March 31, 1953, when the insured borrowed the 
money from appellant’s agent, and according to its terms 
the policy lapsed without value on April 1, 1953, for non¬ 
payment of the premium due March 1, 1953, after it had 
been in force for a total period of thirteen months and 
after a total of twelve monthly premiums had been paid. 
The insured died on May 8, 1953, thirty-seven days after 
the policy had lapsed, and accordingly no death benefits 
were payable. 

II. Assuming Arguendo That the Giving of the Check 
Constituted the Payment of a Premium, Nevertheless 
the Policy Would Not Have Been in Force on the 
Date of the Insured’s Death. 

Assuming argioendo that the giving of the check for 
$186.25 on May 1, 1953, constituted the payment of a 
premium, nevertheless the policy would not have been in 
force on the date of the insured’s death because the check 
was given to pay the premium due March 1, 1953, as 
shown by the application for reinstatement which accom¬ 
panied it (App. 37A), and the policy would have lapsed 
without value on May 2, 1953 upon the expiration of the 
grace period for payment of the premium due April 1, 
1953. However, the payment of this premium w r ould have 
extended the reinstatement period to June 2, 1953, and 
the right to reinstate the policy could have been exer- 
cised by the insured without evidence of insurability at 
any time up to his death. 

In other w^ords, if the premium due March 1, 1953 had 
been paid on May 1, 1953, the insured at any time prior 
to his death on May 8, 1953, could have paid the premium 
due April 1, 1953, and the policy would have been in 
force at the time of his death. Actually, however, when 
the insured died the premiums due March 1, April 1 and 
May 1, 1953, w’ere in default, and the policy had lapsed 
without value on April 1, 1953. 
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in. Insofar as the Payment of Overdue Premiums is 
Concerned, the Reinstatement Provision Differs the 
Policy in Suit from the Usual Form of Life Insur¬ 
ance Contract. 


The principles of waiver and estoppel which apply 
when an insurer accepts premiums after the policy has 
lapsed do not apply to the case at bar because the rein¬ 
statement provision of the policy in suit gives the insured 
the right to pay overdue premiums at any time within 
the reinstatement period. 

Again assuming arguendo that the giving of the check 
for $186.25 on May 1, 1953, constituted the payment of 
a premium, it is clear from the application for reinstate¬ 
ment submitted by the insured (App. 37A) that he was 
exercising his right to reinstate the policy within the 
reinstatement period and in accordance with the rein¬ 
statement provision, as he had done on two previous occa¬ 
sions. Therefore, this is not the case of an insurer ac¬ 
cepting premiums after the policy has become forfeit. 
On the contrary, in this case the insurer was bound to 
accept overdue premiums tendered within the reinstate¬ 
ment period. 


Had the insured not made the delinquent premium pay¬ 
ments as he did, his right to reinstate the policy without 
evidence of insurability would have been lost to him for¬ 
ever. In view of the insured’s death on May 8, 1953, it 
is unfortunate that he had not previously paid the pre¬ 
miums due March 1, 1953 and April 1, 1953, but under 
the terms of the contract no death benefits were payable. 


Respectfully submitted, 


Arthur P. Drury 
John M. Lynham 
John E. Powell 
Attorneys for AppeUcmt 
312 Colorado Building 
Washington 5, D. C. 
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Filed Sep 4 1953 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

LUCILLE ANGELA WHITE, 

319 Pennsylvania Avenue S. E., 
Washington, D. C., 


vs. 


Plaintiff, 


BERKSHIRE LIFE INSURANCE COMPANY, 
Pittsfield, Massachusetts, 

Defendant. 

C. A. #4111— ! '53 


Complaint for Money Damages 

For her Complaint in this cause, Plaintiff, LUCILLE 
ANGELA WHITE, respectfully states to this Honorable 
Court as follows: 

1. That this Court has jurisdiction in this cause by 
virtue of the fact that this is a suit involving a sum in 
excess of Three Thousand Dollars ($3,000.00), exclusive 
of interest and costs. 

2. That on, to wit, March 1, 1952, Berkshire Life 
Insurance Company, hereinafter referred to as Defend¬ 
ant, issued its ordinary life policy, No. 339321, insuring 
the life of Gardiner Spring White, in the principal sum 
of Twenty-five Thousand Dollars ($25,000.00), which said 
policy named LUCILLE ANGELA WHITE, hereinafter 
referred to as plaintiff, as the beneficiary. 

3. That Gardiner Spring White, the insured in the 
said life insurance policy, died on, to wit, May 8, 1953, at 
which time the said life insurance policy was in full force 
and effect. 

4. That subsequent to the death of the said insured, 
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Plaintiff attempted to file a claim for the said principal 
amount of the said policy but the said Defendant refused 
to accept or honor a claim on the said policy. 

2 5. That as a result of Defendant’s refusal to 
honor Plaintiff’s claim, Plaintiff has been damaged 

in the amount of Twenty-five Thousand Dollars ($25,- 

000 . 00 ). 

WHEREFORE, the premises considered, Plaintiff 
prays: 

1. That process issue against the said Defendant re¬ 
quiring it to ans'wer the exigencies of this Complaint and 
that substituted service of process be ordered if neces¬ 
sary. 

2. That Plaintiff be awarded money judgment in the 

amount of Twenty-five Thousand Dollars ($25,000.00) plus 
interest and costs. | 

i 

3. And for such other and further relief as to the 
Court may seem just and proper. 

/s/ Raymond Godbersen 
Raymond Godbersen 
Attorney for Plaintiff 
318 Shoreham Building 
Washington 5, D. C. 

District 7-6494 
• • • • 

3 Filed Oct 13 1953 Harry M. Hull, Clerk 

Answer of Defendant to Complaint 
First Def ense 

1. The defendant admits the allegations of paragraphs 
1, 2 and 3 of the complaint, except that it denies that said 
policy was in force at the time of the insured’s death, 
and says that to the contrary said policy had lapsed 
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prior thereto because of the non-payment of premiums 
thereon as hereinafter set forth. The defendant admits 
that claim forms under said policy were requested by 
plaintiff, and that the defendant declined to furnish the 
same in view of the lapse of said policy as aforesaid, but 
the defendant denies each of the remaining allegations 
of the complaint, and denies that it is indebted to the 
plaintiff in any amount either under said policy or other¬ 
wise. 

2. Further answering said complaint, the defendant 
says that said policy provides, among other things, that 
in the event of default in the payment of premiums on 
the due date thereof and within the grace period of 
thirty-one days, said policy may, upon written request 
signed by the insured, be reinstated during the lifetime 
of the insured within thirty-one days after the expiration 
of the grace period of the first premium in default, sub¬ 
ject, however, to the payment during the lifetime of the 
insured of all overdue premiums; that the regular monthly 
premium of $123.50 due March 1, 1953, became in default, 
and thereafter the insured executed a written appli¬ 
cation for the reinstatement of said policy and de- 
4 livered the same to the defendant on or about May 
2, 1953, together with a check for $186.25 to cover 
said premium and also a premium due March 1, 1953, on 
a policy on the life of the insured’s wife; that thereafter, 
and on or about May 7, 1953, the insured died without 
having paid the premiums due April 1, 1953 and May 1, 
1953 on his said policy, and without having applied for 
the reinstatement of said policy following expiration of 
the grace period for payment of the premium due April 
1, 1953, and that because of the death of the insured 
payment of the check given by him to cover the premium 
due March 1,1953 as aforesaid was refused by the drawee 
bank. Therefore, the defendant says that said policy 
lapsed without value on April 1, 1953, for non-payment 


within the grace period provided therefor of the regular 
monthly premium due thereon March 1, 1953, and that 
reinstatement of said policy never was effected because 
of the failure of the insured to pay all overdue premiums 
thereon prior to his death, as required by the terms and 
provisions thereof. 


Second Defense 

1. The defendant adopts herein the allegations of the 
First Defense, and says that said policy lapsed without 
value on May 2, 1953 for non-payment within the grace 
period provided therefor of the regular monthly premium 
due thereon April 1, 1953. 

Third Defense 

1. The complaint fails to state a claim against the 
defendant upon which relief can be granted. 

DRURY, LYNHAM & POWELL 
By /s/ John M. Lynham 
John M. Lynham 
Attorneys for Defendant 
312 Colorado Building 
Washington 5, D. C. 

• • • * 

6 Filed Feb 8 1954 Harry M. Hull, Clerk 
Agreed Statement of Facts 

For the purposes of this proceeding only, it is agreed 
by and between the parties hereto as follows: 

1. Under date of March 1, 1952, the Defendant issued 
its policy of life insurance in the face amount of Twenty- 
five Thousand Dollars ($25,000.) on the life of Gardiner 
S. White. The original of said policy will be produced 
and received in evidence at the trial. The policy named 
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Lucille Angela White, wife of the insured, as the bene¬ 
ficiary. 

2. The premiums on said policy of One Hundred 
Twenty-three Dollars and Fifty Cents ($123.50) a month 
from March 1, 1952, to December 1, 1952, both dates in¬ 
clusive, were paid either on the due dates thereof or 
within the thirty-one (31) day grace period allowed by 
the policy. The premiums for the months of March, 
May, August, September, October and December 1952 
were paid by check and honored by drawee bank in due 
course. These checks will be produced and received in 
evidence at the trial. 

3. The premium of One Hundred Twenty-three Dol¬ 
lars and Fifty Cents ($123.50) due January 1, 1953, was 
neither paid on the due date nor within the said grace 
period, and for that reason the policy lapsed. On Febru¬ 
ary 28, 1953, at his place of business, 319 Pennsylvania 
Avenue, S. E., Washington, D. C., the insured signed an 

application for reinstatement and delivered it to 
7 the Defendant’s agent, Albert F. Houser, along 

with a check for One Hundred Twenty-three Dollars 
and Fifty Cents ($123.50), payable to the order of the 
Defendant. This check was paid by the drawee bank in 
due course and the policy was reinstated. The original 
of the said application will be produced and received in 
evidence at the trial. 

4. The premium of One Hundred Twenty-three Dollars 
and Fifty Cents ($123.50) due February 1, 1953 was 
neither paid on the due date nor within the said grace 
period and for that reason the policy lapsed. On March 
31, 1953, at his place of business, the insured signed an 
application for reinstatement and delivered it to the said 
agent. On this occasion the insured told the agent that 
he was without funds with which to pay said premium 
and asked the agent to advance the money for a few days. 


s. 
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Accordingly, said premium was paid by the agent out of 
his own funds and was turned in to the local office of 
the Defendant on April 1, 1953, and the policy was rein¬ 
stated. On September 22, 1953, said agent filed a claim 
against the estate of the insured for the amount of money 
advanced to the insured in payment of said premium. 
The original of the application for reinstatement and a 
certificate of the claim filed against the said estate will be 
produced and received in evidence at the trial. 

5. The premium of One Hundred Twenty-three Dollars 
and Fifty Cents ($123.50) due March 1, 1953 was neither 
paid on the due date nor within the said grace period. 

6. On May 1, 1953, at his place of business, the in¬ 
sured signed an application for reinstatement and deliv¬ 
ered it to the said agent along with a check for One 
Hundred Eighty-six Dollars and Twenty-five Cents 
($186.25) to cover a monthly premium on this policy and 
a premium payment on his wife’s policy. This check and 
application were turned in to the local office of Defendant 

on May 4, 1953, and said check was deposited for 
8 collection by Defendant in due course, but payment 
thereof was refused by the drawee bank because of 
the death of the said insured which occurred on May 8, 
1953. This check was not returned to the insured or to 
his representatives. The originals of said application 
and check will be produced and received in evidence at 
the trial. 

i 

7. On June 8, 1953, plaintiff tendered payment of the 
aforesaid check which had been returned by drawee bank 
because of the death of the insured. This tender was 
refused by Defendant by letter dated June 10, 1953. j This 
letter will be produced and received in evidence at the 
trial. 

8. No further premiums on said policy were paid or 
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tendered during the lifetime of the insured, and no fur¬ 
ther applications for reinstatement were made by him. 

9. Between April 27, 1953, and May 8, 1953, the ac¬ 
count on which said check for One Hundred Eighty-six 
Dollars and Twenty-five Cents ($186.25) was drawn con¬ 
tained insufficient funds to pay said check. 

10. The insured died May 8, 1953. A photostatic copy 
of the Certificate of Death will be produced and received 
in evidence at the trial. 

11. Plaintiff requested claim forms from the Defend¬ 
ant in order to file a claim for the proceeds of the insur¬ 
ance. By letter dated July 9, 1953, plaintiff was advised 
that it was not necessary to file claim forms because 
there was no insurance in force under the policy. This 
letter will be produced and received in evidence at the 
trial. 

/s/ Raymond Godbersen 
Raymond Godbersen 
Attorney for Plaintiff 
Shoreham Building 
Washington 5, D. C. 

/s/ John M. Lynham 

John M. Lynham 

Attomev for Defendant 
•> 

Drury, Lynham & Powell 
312 Colorado Building 
Washington 5, D. C. 

Let this be filed 

James R. Kirkland 
Judge. 

Dated: Feb. 8, 1954 

• • • • 
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9 Filed Feb 16 1954 Harry M. Hull, Clerk j 

Findings of Fact and Conclusions of Law 

This cause came on to be heard at this term upon the 
pleadings, evidence, agreed statement of facts, and the 
argument of counsel, whereupon the Court, this 15th day 
of February, 1954, enters the following: 

Findings of Fact 

1. Under date of March 1, 1952, the Defendant, Berk¬ 
shire Life Insurance Company, issued its policy of life 
insurance in the face amount of TWENTY-FIVE THOU¬ 
SAND DOLLARS ($25,000.00) on the life of Gardiner 
S. White, with Plaintiff, Lucille Angela White, wife of 
the insured, as the beneficiary. (Plaintiff’s Exhibit No. 
L) 

2. The premiums on said policy of ONE HUNDRED 
TWENTY-THREE DOLLARS and FIFTY CENTS 
($123.50) a month from March 1, 1952, to December 1, 
1952, inclusive, were paid either on the due dates thereof 
or within the thirty-one (31) day grace period allowed by 
the policy. The premiums for the months of March, May, 
August, September, October and December 1952, were 
paid by check, signed by insured’s wife, and honored by 
drawee bank in due course. These checks cleared within 
three or four days from their respective dates. (Plain¬ 
tiff’s Exhibit No. 2.) 

3. The premium of ONE HUNDRED TWENTY- 
THREE DOLLARS and FIFTY CENTS ($123.50) due 

January 1, 1953, was neither paid on the due date 

10 nor within the said grace period, and for that 
reason the policy lapsed. The policy was rein¬ 
stated on February 28, 1953, when the insured, at his 
place of business, 319 Pennsylvania Avenue, Southeast, 
Washington, D. C., signed an application for reinstate- 


ment, which was witnessed by Albert F. Houser, and de¬ 
livered it to Defendant’s agent, Albert F. Houser, along 
with a check for ONE HUNDRED TWENTY-THBEE 
DOLLARS and FIFTY CENTS ($123.50), payable to the 
order of the Defendant. This check was paid by drawee 
bank March 9, 1953. (Plaintiff’s Exhibits No. 2 and 
No. 7.) 

4. The premium of ONE HUNDRED TWENTY- 
THREE DOLLARS and FIFTY CENTS ($123.50) due 
February 1, 1953, was neither paid on the due date 
nor within the said grace period, and for that reason the 
policy again lapsed. The policy was reinstated on March 
31, 1953, when the insured, at his place of business, 
signed an application for reinstatement, which was wit¬ 
nessed by Albert F. Houser, and delivered it to Defend¬ 
ant’s agent, Albert F. Houser. On this occasion at in¬ 
sured’s request Defendant’s agent paid a monthly pre¬ 
mium out of his own funds. The premium payment and 
the signed application for reinstatement were turned in 
to the local office of the Defendant on April 1, 1953. On 
September 22, 1952, said agent filed a claim against the 
estate of the insured for the amount of money advanced 
to the insured in payment of said premium. (Plaintiff’s 
Exhibit No. 8.) 

5. The Premium of ONE HUNDRED TWENTY- 
THREE DOLLARS and FIFTY CENTS ($123.50) due 
March 1, 1953, was neither paid on the due date nor 
within the said grace period, and for that reason the 
policy again lapsed. The policy was reinstated on May 
1, 1953, when the insured, at his place of business, signed 
an application for reinstatement, which was witnessed 
bv Albert F. Houser, and delivered it to Defendant’s 

agent, Albert F. Houser, along with a check for 
11 ONE HUNDRED EIGHTY-SIX DOLLARS and 

TWENTY-FIVE CENTS ($186.25) dated April 


27, 1953 and signed by the insured, to cover a monthly 
premium on this policy and a monthly premium on his 
wife’s policy. This check was paid through the Wash¬ 
ington Clearing House on May 8, 1953. When it subse¬ 
quently reached drawee bank, it was not honored because 
of the death of the insured. (Plaintiff’s Exhibits No. 6 
and No. 9.) 

6. The insured died at approximately seven o’clock 
A.M. on May 8, 1953, of coronary occlusion with a con¬ 
tributing cause indicated by the death certificate as coro¬ 
nary heart disease. (Plaintiff’s Exhibit No. 3.) 

7. On June 8, 1953, Plaintiff tendered payment of 
the check dated April 27, 1953, which had been returned 
by drawee bank because of the death of the insured. This 
tender was refused by Defendant by letter dated June 
10,1953. (Plaintiff’s Exhibit No. 10.) 

8. Plaintiff requested claim forms from the Defendant 
in order to file a claim for the proceeds of the insurance. 
By letter dated July 9, 1953, Plaintiff was advised by 
Defendant that it was not necessary to file claim forms 
because there was no insurance in force under the policy. 
(Plaintiff’s Exhibit No. 5.) 


9. The policy contained provisions for non-forfeiture 
values upon default in the payment of premiums and 
though the exact value of the non-forfeiture benefits avail¬ 
able upon the death of the insured are not available, 


there "was at least enough to keep the policy alive 


to the 


date of the death of the insured. 


Conclusions of Law 

1. The Defendant, by accepting a premium on May 1, 
1953, after the policy had lapsed for non-payment of the 



premiums due March 1, 1953, and April 1, 1953, 
12 waived any right it might have had to a forfeiture 
of the contract. An insurance company that ac¬ 
cepts a premium after it has a contract right to claim a 
forfeiture, and takes a position with the assured which is 
inconsistent with its contract right of forfeiture, waives 
its right to claim a forfeiture and is estopped to deny 
that the policy is in full force and effect. 

2. Forfeitures are not favored in the law; courts are 
always prompt to seize hold of any circumstances that 
indicate an election to*waive a forfeiture. The accept¬ 
ance of a premium after the policy had lapsed is such a 
circumstance where there was no duty on the part of De¬ 
fendant to accept further premiums. 

3. The unconditional acceptance by the Defendant on 
May 1, 1953, of the check dated April 27, 1953, consti¬ 
tutes the payment of a premium to prolong the life of 
the policy, irrespective of the fact that when the check 
reached the drawee bank, after insured’s death and more 
than eleven days after its date, it was not honored be¬ 
cause of the death of the drawer. 

4. Where an insurance company has the right to de¬ 
mand payment of premiums in cash or other legal tender 
and unconditionally accepts a check, the insured has per¬ 
formed the condition precedent to the continuance of the 
insurance. 

5. At the time of insured’s death, occurring during 
the second policy year of the contract, there was suffi¬ 
cient nonforfeiture benefit to extend the life of the policy 
through extended term insurance beyond the date of in¬ 
sured’s death. The policy provided that values available 
upon default at other than the end of a policy year shall 
be consistent with those then available, with due allow¬ 
ance for lapse of time and payment of any premium for 
a portion of a policy year. Section 705(a) of Title 35 of 


the District of Columbia Code includes non-forfei- 

13 ture benefits after the first policy year as a mini¬ 
mum requirement of a life insurance contract is¬ 
sued in the District of Columbia. 

/s/ James R. Kirkland 
Judge 

• • • • 

j 

14 Filed Feb 16 1954 Harry M. Hull, Clerk ; 

Judgment 

This cause coming on to be heard at this term and upon 
consideration of the pleadings, evidence, agreed statement 
of facts, and argument of counsel, it is by the Court 
this 15th day of February, 1954 

ORDERED, that the Plaintiff, Lucille Angela White, 
be and is hereby awarded money judgment in the amount 
of TWENTY-FIVE THOUSAND DOLLARS ($25,000.00) 
against Defendant, Berkshire Life Insurance Company. 

/s/ James R. Kirkland 
Judge 

• * # * 

15 Filed Feb 26 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 26th day of February, 1954, 
that the defendant Berkshire Life Insurance Company, a 
corporation, hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judg¬ 
ment of this Court entered on the 16th day of February, 
1954 in favor of the plaintiff Lucille Angela White against 
defendant Berkshire Life Insurance Company, a corpora¬ 
tion. 

DRURY, LYNHAM & POWELL 
By /s/ John M. Lynham ; 

Attorney for Defendant i 
312 Colorado Building 
Washington 5, D. C. 



14 A 


• • • • 

29 Filed March 15 1954 Harry M. Hull, Clerk 

Plfs. Ex. #4 
Incorporated 1851 

BERKSHIRE LIFE INSURANCE COMPANY 

Pittsfield, Mass. 

Merrill R. Tabor Secretary 

May 21, 1953 

Mr. Raymond Godbersen 
711 Fourteenth Street, N. W. 

Washington 5, D. C. 

Re: Policy #339321— 

Gardiner S. White (Deceased) 

Dear Mr. Godbersen: 

The information you requested about this policy is as 
follows: 

Issued as of March 1, 1952 with premiums payable 
monthly on the first day of each month. 

Schedule of Premium Payments 

Dates on which Dates on which Premiums were 

Premiums became due reported as paid • 


March 

1, 1952 

March 

25, 1952 

April 

1, 1952 

April 

3, 1952 

May 

1, 1952 

May 

5, 1952 

June 

1, 1952 

June 

5, 1952 

July 

1, 1952 

July 

7, 1952 

Aug. 

1, 1952 

Aug. 

7, 1952 

Sept. 

1, 1952 

Sept. 

5, 1952 

Oct. 

1, 1952 

Oct. 

15, 1952 

Nov. 

1, 1952 

Dec. 

3, 1952 

Dec. 

1, 1952 

Jan. 

2, 1953 

Jan. 

1, 1953 

Mar. 

4, 1953 (1) 

Feb. 

1, 1953 

April 

2, 1953 (1) 

Mar. 

1, 1953 

Mav 

* 

4, 1953 (1) (2) 
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•The actual dates on which premiums were acknowl¬ 
edged as paid by our Washington office are those re¬ 
corded in the booklet which the insured had. 

30 (1) The premiums which became due on Janu¬ 

ary 1, 1953, February 1, 1953, and March 1, 1953 
were not paid when due nor within the 31 day grace 
period allowed under the policy. The policy, therefore, 
lapsed on each of these three occasions. Reinstatement 
was effected by means of applications for reinstatement, 
photostats of which are enclosed. These applications 
were dated February 28, 1953 for the premium payment 
of January 1, 1953; March 31, 1953 for the premium 
payment of February 1, 1953; May 1, 1953 for the pre¬ 
mium payment due March 1, 1953. 

(2) The check covering the March 1, 1953 premium 
did not clear through the bank on which it was issued 
until after the insured’s death and payment was refused. 

The grace period for the premium which was due April 
1, 1953 expired on May 2, 1953 and the policy again 
lapsed. As there was no cash value available to apply 
under the Non-Forfeiture Option the policy terminated on 
that date. 

This seems to cover the information you requested. 
However, if there are further questions, please write 
to us. 

Sincerely yours, 

/s/ Merrill R. Tabor 
Secretary. 

MRT :em 
Enclosures 
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31 Filed Mar 15 1954 Harry M. Hull, Clerk 


Plfs. Ex. #5 
Incorporated 1851 

BERKSHIRE LIFE INSURANCE COMPANY 

Pittsfield, Mass. 

Merrill R. Tabor Secretary 

July 9, 1953 

Mr. Raymond Godbersen 
711 Fourteenth Street, N. W. 

Washington 5, D. C. 

Re: Policy #339321— 

Gardiner S. White (Deceased) 

Dear Mr. Godbersen: 


Our Washington office indicates that you have requested 
blank forms in connection with this policy. 


As you know, there was no insurance in force under 
this policy at the time of the insured’s death, and, there¬ 
fore, it will be unnecessary to file the usual claim papers. 

Sincerely yours, 


MRT :em 


/s/ Merrill R. Tabor 
Secretary. 


• # * • 

37 Filed Mar 15 1954 Harry M. Hull, Clerk 


Stipulation as to Record 

It is hereby stipulated by and between counsel for the 
plaintiff and the defendant herein that the record on 
appeal shall consist of the following: 

1. Complaint 

2. Answer of defendant to complaint 
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3. 

4. 

5. 

6 . 

7. 

8 . 
9. 

10 . 

11 . 

12 . 


13. 


38 


Agreed statement of facts, filed February 8, 1954 

Policy of life insurance (Plaintiff’s Exhibit No. 1) 

Seven (7) bank checks (Plaintiff’s Exhibit No. 2) 

Certificate of death (Plaintiff’s Exhibit No. 3) 

Letter from defendant dated May 21, 1953 
(Plaintiff’s Exhibit No. 4) 

Letter from defendant dated July 9,1953 
(Plaintiff’s Exhibit No. 5) 

Bank check for $186.25 dated April 27,1953 
(Plaintiff’s Exhibit No. 6) 

Application for Reinstatement dated February 28, 
1953 


(Plaintiff’s Exhibit No. 7) 

Application for Reinstatement dated March 31,1953 
(Plaintiff’s Exhibit No. 8) 

Application for Reinstatement dated May 1, 1953 
(Plaintiff’s Exhibit No. 9) 


Letter from defendant dated June 10,1953 
(Plaintiff’s Exhibit No. 10) 

14. Findings of fact and conclusions of law 

15. Judgment 

16. This stipulation 

DRURY, LYNHAM & POWELL 
By /s/ John M. Lynham 
John M. Lynham 
Attorneys for Defendant 

! 

/s/ Raymond Godbersen 

Raymond Godbersen 

Attorney for Plaintiff 
* 
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^Basisef Nm^Forfeimre Values 


Any folly paid-up insurance oc paid-up noa-fodfeiture 
benefit hereunder shalfhave z cash.surrender value available , 
upon legal surrender, thereof. Such cash surrender valuesfaafl 
be eoual to Ac tben present value of "the future guaranteed 
benefits'provided thereunder increased by the cash yahic of any 
outstanding paid-up additions or dividend accumulations. and 
decreased by the amount of any indebtedness thcrcoo-or so-" 
cured the reb y. The cash value of any paid-up addkions shaB 
be equal to the then present value of such additions, but innol 
event less than the dividends used to purchase such addtnoos. 

Any additional benefits payable (a>. 
vision granting benefits for ratal and permanent 4Mgb «^.'j ir> 
for death by accidental means; <b) as a 


Non-Forfeiture Factors as shown in the Table of Non* 
FO rf tfl u te Values,; factor A applying for the first twenty 
yew, dr premium paying period jf less, and Factor B 
! 4iM^i%;s^<rmiiindpr of the premium paying period. Such 
ShdoobegAaing With, the end of the twentieth policy year, 
^:i^iBhd;b(f>ifc v pcrmium paying period if earlier, sire equal 
fem premium reserve hereunder. A detailed 
method; of computation 'of the values, .and 
be&tfiu shown herein has been filed with the insurance super* 
J^Otj^jaBkki.oi Aesrate in which A is policy is delivered;all 
such vifloes- and bene fi ts being not less than Ac minimum 
b ene fits required bf any low of such state. 


insurance benefits, provided by.' rider or sufjpieAemn 
provisioo which, wc*dd require nd: ntxr-fo rf c ifrftr foa 
issued as a separate policy; and as 
addiooftatito life insurance or eodowmieat-bimefiKc^ 
disregarded m computing cash values aa^otKef -ibbo-K 
benefits, and no such additional benefits staff bosne) 
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Option G 

Joint and Two-Thirds Survivorship Life Income for two-thirds of such amount during the lifetime of the sur- 

with No Refund — Paid in monthly instalments during the vivor. This option shall not be available unless each pa yee 

joint lifetime of two payees, of an amount corresponding to shall already have attained the age of 50 years ar die time 

that stated in the table below for the ages of the payees'at the option is to become effective. The min imum monthly 

date of first payment (which table shall apply pro rata per income during the joint lifetime is ,$13.00, reducing to $10.00 

$1,000 for the amount to be so paid), the first instalment *f tCT the first death, 

being payable upon the issue of the agreement, and continuing 


8h and Ac* 
of Pay** 


Monthly Income Durinv hint Lifetime 

ter tl.000 Abblicd 


• 



Birthday 




V 



O J 


J 




r. 

r 







M 





60 

61 

62 

63 

64 

56 

68 

67 

58 

69 

64 

90 

*1 

43 

Mala 

Pa*. 

F 50 

51 

52 

53 

54 

55 

58 

57 

58 

69 

00 

81 

62 

63 

65 

96 

87 


SO 

3.85 



















51 

3-81 

3.92 


















52 

3.92 

3.95 

3.99 

















53 

3.95 

3.99 

4.03 

4.06 
















54 

3.99 

4.02 

4.06 

4.10 

4.14 


/ 












so 

55 

4.02 

4.08 

4.10 

4.14 

4.19 

4.23 













51 

56' 

4.06 

4.10 

4.14 

4.18 

4.23 

4.27 

442 












52 

57 

4.10 

4.14 

4.18 

4.23 

4.27 

442 

4.38 

4.41 











53 

56 

4.13 

4.18 

4.22 

4.27 

4.31 

4.36 

4.41 

4.46 

441 










54 

59 

4.17 

4.22 

4.26 

441 

4.36 

4.40 

4.45 

4.50 

448 

4.61 









55 

60 

4.21 

4.26 

4.30 

4.35 

4.40 

4.45 

4.50 

4.55 

4.61 

4.66 

4.72 








56 

61 

4.25 

4.30 

4.34 

4.39 

4.44 

440 

4.55 

4.60 

4.66 

4.71 

4.77 

4.83 







.57 

62 

4.29 

4.34 

4.39 

4.44 

4.49 

444 

4.60 

4.65 

4.71 

4.77 

443 

449 

446 






58 

63 

4.33 

4.38 

4.43 

4.48 

444 

4.59 

4.65 

4.70 

4.76 

4.82 

448 

4.96 

6.01 

5.07 





59 

64 

4.37 

4.42 

4.47 

4.53 

4.58 

4.64 

4.70 

4.76 

4.82 

448 

4.94 

5.01 

5.07 

6.14 

641 




60 

65 

4.41 

4.48 

4.51 

4.57 

4.63 

4.69 

4.75 

441 

447 

4.94 

6.00 

647 

6.14 

640 

647 

548 



61 

66 

4.45 

44© 

446 

4.81 

4.67 

4.73 

440 

4.86 

4.93 

4.99 

6.06 

5.13 

640 

647 

644 

842 

84* 


62 

67 

4.49 

4.54 

4.60 

4.66 

4.72 

4.78 

445 

4.91 

4.98 

5.06 

6.12 

5.19 

648 

644 

841 

849 

547 

ifi 

63 

68 

4.53 

4.58 

4.64 

4.70 

4.77 

443 

4.90 

4.97 

5.03 

6.11 

6.18 

545 

543 

6.41 

5.49 

647 

646 

873 

64 

69 

4.57. 

4.63 

4.69 

4.75 

441 

448 

4.96 

5.02 

6.09 

5.16 

544 

542 

649 

6.47 

64* 

864 

872 

641 

65 

70 

4.61 

4.67 

4.73 

4.79 

446 

4.93 

6.00 

5.07 

5.15 

642 

540 

641 

6.48 

544 

883 

872 

640 

64* 

66 

71 

4.65 

4.71 

4.77 

434 

4.91 

4.98 

6.06 

6.13 

540 

6.28 

546 

6.44 

643 

•8.61 

870 

87* 

646 

648 : 

67 

72 

4.60 

4.75 

482 

449 

4.96 

5.03 

6.10 

5.ia 

6.28 

644 

5.42 

6.51 

64* 

648 

877 

647 

896 


68 

73 

4.73 

4.79 

486 

4.93 

5.00 

5 08 

5.15 

543 

541 

6.40 

5.46 

547 

6.86 

6.76 

64* 

894 

644 

816 

69 

74 

4.77 

4.84 

4.91 

4.96 

5.06 

5.13 

541 

5.29 

647 

6.46 

644 

6.63 

6.73 

642 

642 

802 

812 


70 

75 

4.81 

4J58 

4.95 

5.02 

5.10 

5.18 

5.26 

544 

6.43 

641 

5.61 

5.70 

6.79 

848 

800 . 

940 

821 

€42 

71 

76 

4.85 

4.92 

4.99 

5.07 

5.15 

543 

5.31 

649 

6.48 

6.57 

5.67 

5.78 

648 

5.96 

807 

818 

*49 

840 

72 

77 

4.89 

4.96 

5.04 

5.11 

5.19 

547 

5.36 

6.45 

6.64 

6.63 

6.73 

543 

643 

803 

814 

826 

837 

84* 

73 

78 

4.93 

6.00 

5.08 

5.16 

5.24 

542 

6.41 

5.50 

5.59 

5.99 

5.79 

649 

6.00 

810 

842 

833 

846 

*47 

74 

79 

4.97 

5.04 

5.12 

5.20 

5.29 

6.37 

5.46 

545 

5.86 

5.75 

546 

6.96 

6.06 

817 

829 

841 

863 

846 

75 

80 

5.01 

5.09 

5.16 

5.25 

5.33 

A.42 

541 

5.60 

5.70 

640 

5.91 

642 

8.13 

644 

83* 

84* 

881 

874 

76 

SI 

5.05 

5.13 

5.21 

5.29 

6.38 

6.47 

5.56 

6.68 

6.76 

596 

5.97 

6.06 

419 

831 

843 

848 

*49 

643 

77 

82 

5.09 

5.17 

5.25 

543 

5.42 

541 

6.61 

5.71 

541 

5.92 

6.03 

6.14 

646 

646 

841 

864 

877 

891 

78 

83 

5.12 

5.21 

5.29 

548 

5.47 

6.58 

6.86 

5.76 

5.86 

5.97 

6.06 

6.20 

842 

84S 

648 

871 

846 

89* 

79 

84 

5.16 

5.24 

5.33 

5.42 

5.51 

5.61 

6.71 

541 

5.92 

6.03 

6.14 

646 

649 

641 

886 

87* 

8*1 

74* 

80 

85 

5.20 

5.28 

5.37 

5.46 

5.55 

5.65 

5.75 

646 

5.97 

6.06 

6.20 

642 

6.46 

868 ' 

872 

.886 

741 

746 

aod 

ovar 


















- 



M 63 

64 

65 

66 

67 

68 

69 

70 

71 

72 

73 

74 

73 

76 

77 

7a 

Kmfl 

Mate 

Faro. 

F68 

69 

70 

71 

72 

73 

74 

75 

76 

77 

78 

79 

80 

81 

62 

83 

63 

68 

5.81 
















- 


64 

69 

5.90 

5.99 
















' 

65 

70 

5.96 

6.08 

6.17 












- 




66 

71 

6.07 

6.17 

6.27 

647 















67 

72 

6.16 

6.26 

6.36 

6.47 

647 














68 

73 

6.25 

6.35 

6.46 

6.57 

6.68 

6.79 



* 










69 

74 

6.34 

6.45 

6.56 

6.67 

6.79 

6.90 

7.02 



. 









70 

75 

6.43 

6.54 

6.66 

6.78 

6.90 

7.02 

7.14 

7.27 





V . 

.x 1 * 





71 

76 

6.52 

6.64 

6.76 

648 

7.01 

7.13 

7.26 

7.40 

•7.53 







* 



72 

77 

6.61 

6.73 

6.86 

6.98 

7.12 

7.25 

7.39 

742 

7.68 

741 









73 

78 

6.70 

6.82 

6.96 

7.09 

7.23 

7.37 ' 

741 

7.65 

7.80 

7.96 

8.10 








74 

79 

6.79 

6.92 

7.06 

7.20 

744 

7.48 

7.63 

7.78 

7.94 

8.09 

8.25 

8.41 







75 

80 

6.88 

7.01 

7.16 

7.30 

7.45 

7.60 

7.76 

7.91 

8.08 

844 

8.41 

647 

8.74 

1 

' 




76 

81 

8.97 

7.11 

7.25 

7.41 

7.56 

7.72 

748 

8.06 

8.21 

649 

848 

874 

842 

810 




' 

77 

82 

7.06 

7.20 

7.35 

7.51 

7.67 

7.84 

8.00 

8.18 

8.35 

8.63 

8.72 

8.90 

9.09 

948 

9.47 




78 

83 

7.14 

7.29 

7.45 

7.61 

7.76 

7.96 

8.13 

8.31 

6.49 

8.68 

847 

9.07 

948 

847 

9.67 

*46 



79 

84 

7.23 

7.39 

7.55 

7.72 

749 

8.07 

8.25 

8.44 

8.63 

843 

9.03 

*43 

9.44 

866 

947 

10.06 

1040 


80 

85 

7.32 

7.48 

7.66 

7.82 

8.00 

8.18 

8.37 

847 

8.77 

8.97 

9.18 

9.40 

9.61 

944 

UMM 

104* 

10 S3 

M.76 

adH 

o <*m 




















Optional Settlement of Cash Surrender Value 

At any time after this policy has been in force five full 
years from date of issue, and five full years from the latest 
date of exchange if a change has been made to a higher 
premium plan, the cash surrender value of this policy will, 
upon written request and satisfactory release by all parties in 


interest, be paid in accordance with the provisions of any of 
the foregoing Settlement Options; provided chat such cash sur¬ 
render value be not less than $1,000, dm the minimum paym ent 
required under any option shall be not less than $10.00 and dm 
Option G shall be available only if the p aye es named shall 
already have attained the age of 50 years. 
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AMENDMENT TO APPLICATION 


To Rerkakire Life Iiuttrance Company, PitUfidd, Ma**. 

It is hereby requested that the application for life insurance made to your ('outpany on JANUAW V 2 § 1952 

be amended as follows: 

Question No. ® ® A*® ®,7 

RIIUIIC l»OilOtll WITHOUT SMOIAt BCItlflT IN fTINT OW OKATH WV 
AOOIOSNTA4. MUM AMO WCDAtC MAHON I, 1932* 

TNC tUim Of TNI WNIICAWT WCNKTIOI AWT • MOULD W«A© UOIUI AmMLA WHITE. 


and it is agreed that these amendments and declarations are to he taken and considered a part of said application an<l - 
subject to the repr esen tations and agreements therein, and that the said application and these amendments are to Ik* 
taken as a whole and considered as the basis, and form part of the contract or policy issued thereon. 

It is farther represented that the statements and answers in said application were complete ami true when made 
and that no changes have occurred which would make said statements and answers incorrect or incomplete as of the 
present date. ' 

The undersigned declare that a duplicate Copy of the foregoing amendment to application is attached to the jiolicy. 


r**L±J&asJt. . 


FORM NO. 14S*A 



Signature of the Projxwed Insured 

••‘a 
• V 

a. •••••’•» ....*.* |. 

Signature of Applicant if other Ilian Promised Insured. 
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Pittsfield .Mass. 


Mmhiu. r. Tabor 
secrctary 


June 10, 1953 


-V 


\ 


hr. Raymond Goabersen 
711 Fourteenth Street, h.W. 
Washington 5, b. C. 


fie: Policy if 33932i - 

Gardiner b. .vhite (Leceased) 


Dear hr. Godbersen: 


■Thank you very much for your letter 
enclosing hrs. .White’s check for * 123.50, 

a 


of June 8th 

which you apparently intendea as a reimbursement to 
the Company for the original check covering the 
march 1, 1953 premium on this policy which aia not 
clear through the bank/after the insured’s death. 

r.s you know, tne original check was 
tendered in connection with the application for rein¬ 
statement of this policy. If the original check had 
cleared the oank, premiums w)uld have been paid to 
April 1, 1953. The thirty-one day grace period 
would have continued the policy in full force until 
lhay 2, 1953. At this point tne policy terminated in 
accordance with the policy provisions, anc as it haa 
no cash value no non-forfeiture benefits became 
available. 

Thus, when i*.r. Ahite diea on Kay 7ti. 
the. policy would not have been in force even ii the 
check had been paid on presentation to the bank. 

Technically, 1 suppose the Company 
was entitled to this reimbursement* however, we ao 
not feel that we should accept repayment unaer tne 
circumstances and are very gl'aa to return i-rs. - 
White’s check to you. 


bincerely yours. 


fcRT:em 
Enclosure 



►ecretary 


>< 



BEST COPY AVAILABLE 

from the original bound volume 


















No. 12,170 

BRIEF FOR APPELLEE 


HnitpiJ States (Court of Appeals 

For the District of Columbia Circuit 


Berkshire Life Insurance Company, Appellant, 

vs. 

Lucille Angela White, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


Raymond Godbersen 
31S Shoreham Building 
Washington, D. C. 
Attorney for Appellee 


Wilson - epes Printing Co. - RE 7-6003 - Washington 1. D. C. 




No. 12,170 


APPELLEE’S STATEMENT OF QUESTIONS 

PRESENTED 

In the opinion of Appellee, the questions are: 

1. Does an insurer waive its right to claim, on the day 
of loss, May 8, 1953, a forfeiture of a life insurance 
policy for default in payment of monthly premiums due 
March 1 and April 1, 1953, when it unconditionally ac¬ 
cepts on May 1, 1953, one monthly premium and no de¬ 
fault occurs between that date and the date of death on 
May 8, 1953? 

2. Where the insurer has the right to demand payment 
in legal tender does the unconditional acceptance by an 
insurer of a predated check for a monthly premium pay¬ 
ment constitute payment of a premium to prolong the life 
of an insurance contract even though the check does not 
reach insured’s bank until after insured’s death, where it 
has been the customary practice to accept checks as 
payment? 

3. Can an insurer escape the consequences of the doc¬ 
trine of waiver and estoppel when it accepts premiums 
on a lapsed policy by asserting that the premiums paid 
over a five-month period purchased reinstatement privi¬ 
leges only and did not purchase insurance where the pol¬ 
icy, and the reinstatement clause in particular, does not 
obligate the insurer to accept less than all overdue pre¬ 
miums ? 

4. In any event, were there sufficient non-forfeiture 
benefits in the policy to extend the life of the policy 
beyond the date of insured’s death? 
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Appellee’s Statement of Case.'... 1 
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Argument: 

I. By accepting a premium on May 1, 1953, 
Appellant waived its right to claim a for¬ 
feiture for defaults which occured prior to 
that date .. 4 

II. Insurer’s acceptance on May 1, 1953, of a 
check dated April 27, 1953, for one monthly 
premium constitutes the payment of a pre¬ 
mium even though the check does not reach 
insured’s bank until after insured’s death.... 4 

III. The reinstatement provision of the policy 

does not prevent the application of the prin¬ 
ciples of waiver and estoppel which apply 
when an insurer accepts premiums after the 
policy has lapsed. 6 

IV. Non-forfeiture benefits in the way of ex¬ 

tended term insurance were sufficient to 
carry the insurance past the date of in¬ 
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Untteii ^tatpa fflmtrt of Appeals 

For the District of Columbia Circuit 

j 

No. 12,170 


Berkshire Life Insurance Company, Appellant, 

vs. 


Lucille Angela White, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


APPELLEE’S STATEMENT OF CASE 

Appellee, wife of the insured, is the named beneficiary 
of a life insurance policy issued by Appellant March 1, 

1952, on the life of Gardiner S. White, who died May 8, 

1953. 

The premium was payable on the first of every month 
in the amount of $123.50, beginning March 1, 1952, with 
the usual thirty-one-day grace period. With respect to 
the payment of these premiums, the policy provided as 
follows: 
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“Any premium not paid on the date upon which it 
becomes payable shall he in default, and if the pre¬ 
mium is not paid before the expiration of the grace 
period, the policy will then lapse, and the Company’s 
liability, if any, shall be as hereinafter set forth 
under ‘Non-Forfeiture Benefits’.” (App. 20A.) (Em¬ 
phasis added.) 

The premiums due March 1, 1952, and succeeding 
months through December 1, 1952, were paid when due 
or within the grace period. Six of these payments were 
by check on the National Capital Bank of Washington. 

The premium due January 1, 1953, was not paid when 
due nor within the grace period but a payment was made 
February 28, 1953, after the policy on its face had lapsed 
on February 1, 1953. The next premium was paid March 
31, 1953, after the policy on its face had lapsed on 
March 4, 1953. The last premium was given to Appel¬ 
lant’s agent May 1, 1953, after the policy on its face had 
lapsed on April 1, 1953. There was no default after the 
payment of a monthly premium on May 1, 1953. 

This last premium was paid by check dated April 27, 
1953, made by insured, drawn on the National Capital 
Bank of Washington, which did not reach insured’s bank 
until after his death on May 8, 1953. 

In addition to the payment of premiums aforesaid, in¬ 
sured also preserved his right to reinstatement without 
evidence of insurability by filing a written request under 
the following provision in the policy: 

“Unless this policy has been surrendered for its cash 
surrender value, it may, upon written request signed 
by the Insured, be reinstated during the lifetime of 
the Insured (1) without evidence of insurability with¬ 
in thirty-one days after the expiration of the grace 
period of the first premium in default, * * * rein¬ 
statement is subject to the payment during the life¬ 
time of the Insured of all overdue premiums, * * 
(App. 20A.) (Emphasis added, non-applicable parts 
omitted.) 
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Upon the death of insured, Appellee attempted to file 
a claim for the proceeds of the policy but Appellant re¬ 
fused to accept or honor the claim. Appellee then 
brought suit in the lower Court and was awarded money 
judgment for the face amount of the policy. ; 


SUMMARY OF ARGUMENT 

1. The Appellant by unconditionally accepting a pre¬ 
mium on May 1, 1953, after the policy on its face had 
lapsed for non-payment of premiums due March l! and 
April 1, 1953, waived any right it may have had to claim 
a forfeiture by reason of any defaults which occurred 
prior to acceptance of the last premium payment. 

2. The check dated April 27, 1953, accepted by Appel¬ 

lant May 1, 1953, constituted the payment of a premium 
even though it did not reach insured’s bank until after 
insured’s death on May 8, 1953, at which time it was not 
and could not have been paid because the prior death of 
insured terminated the bank’s agency. I 

3. The reinstatement privileges without evidence of 

insurability provided by the policy upon written request 
within sixtv-two days of default do not prevent operation 
of the doctrine of waiver and estoppel for the reason 
that there is nothing in the policy, or reinstatement 
clause in particular, which required the insurer to accept 
less than all premiums in default. The only requirement 
for reinstatement privileges w^as a written request. Such 
a reinstatement would then be conditioned on the pay¬ 
ment of all overdue premiums during the lifetime of in¬ 
sured. ; 

4. In any event there were sufficient non-forfeiture 
benefits by way of extended term insurance to automati¬ 
cally carry the insurance past the date of insured’s death 
upon default in the payment of premiums due. 


# 
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ARGUMENT 

I. By Accepting a Premium on May 1, 1953, Appellant 
Waived Its Right to Claim a Forfeiture for Defaults 
Which Occurred Prior to That Date. 

Although denying that it is applicable to the case at 
bar, Appellant apparently agrees (Appellant’s Brief, 7) 
that where an insurance company accepts premiums after 
it has the right to claim a forfeiture, it waives its right 
to claim such a forfeiture and is estopped to deny the 
validity of the policy at the time of loss for defaults 
which occurred prior to the acceptance of the premium. 

This well-established doctrine was most recently set 
forth here in Prudential vs. Saxe, 'll U.S. App. D.C. 
144, 134 F (2d) 16, Cert, denied 319 U.S. 745. That case 
turned on acceptance of premiums after the company had 
the right to claim a forfeiture by reason of the insured 
having given false medical information in his applica¬ 
tion. This Court held that the insurer had waived its 
right to forfeiture by accepting premiums after the ac¬ 
quisition of this knowledge. The case at bar presents a 
much stronger set of facts for the reason that there is no 
question in the present case as to insurer’s knowledge of 
its right to claim a forfeiture, whereas in the Prudential 
case the knowledge of the insurer was that of its agent. 
In the instant case no default occurred after the uncon¬ 
ditional acceptance of the last premium. 

II. Insurer’s Acceptance on May 1, 1953, of a Check 
Dated April 27, 1953, for One Monthly Premium Consti¬ 
tutes the Payment of a Premium Even Though the Check 
Does Not Reach Insured’s Bank Until After Insured’s 
Death. 

Appellant seeks to avoid the doctrine of estoppel and 
waiver by contending that the check given to insurer’s 


5 


agent on May 1, 1953, did not constitute the payment of 
a premium because it did not clear insured’s bank before 
insured’s death. 

The authorities cited by Appellant all deal with the 
effect of checks which were dishonored for insufficiency 
of funds in situations other than insurance. 

j 

The check in the present case was not dishonored for 
insufficiency of funds. It did not reach insured’s bank 
until after insured’s death. At that time the bank’s 
agency had automatically terminated and the check was 
returned to payee for that reason. The trial court quite 
correctly refused to speculate as to what would have been 
the condition of insured’s bank account or the fate of 
the check if insured had not died before the check had 
cleared the bank. 

i 

Insured’s check was drawn on the account of “Bob 
White’s Seafood House”. It is quite probable that the 
receipts of the last night’s business would have been de¬ 
posited in this account the next morning had not insured 
died before the bank opened on May 8, 1953. The check 
may also have been honored by an overdraft. 

Keeping within the record in this case and without 
speculating as to what might have happened had the in¬ 
sured not died, we have the situation where it was cus¬ 
tomary practice for the insurer to accept checks for pre¬ 
mium payments rather than demand payments in legal 
tender. The insurer having unconditionally accepted a 
check as payment was bound to continue the contract. 
There is nothing in the record to indicate a claim of 
forfeiture prior to insured’s death. The check has never 
been returned and constitutes a present obligation. The 
record does indicate that Appellant refused tender of 
payment of this obligation. (App. 38A.) 
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Insurance situations differ from situations involving 
the effect of checks dishonored for insufficiency of funds 
on title to property which was the consideration for the 
check. 

The acceptance of a check in payment of an insurance 
premium constitutes, in addition to payment of money, an 
affirmative act by the insurer whereby it treats the policy 
as valid and leads the insured to believe that the policy 
is currently valid. We also have in this case a course 
of conduct by the insurer of accepting checks as pay¬ 
ments. Unpaid premiums are not debts of the insured. 
Payment is no more than the performance of a condition 
precedent to the continuance of the insurance. ( Kansas 
City Life Insurance Co. vs. Davis, 95 F (2d) 952, Ninth 
Circuit Court of Appeals, 1938.) 

Accordingly, the authorities have treated a check as 
payment of a premium, even though the check is subse¬ 
quently dishonored. ( John Hancock Mutual Life Ins. Co. 
vs. Rose Mann, 86 F (2d) 783, Seventh Circuit Court of 
Appeals, 1936; Texas Mutual Life Ins. Assoc, vs. Love, 66 
S.W. (2d) 424; Pennsylvania Lumberman’s Mutual Fire 
Insurance Co. vs. Meyer, 126 F. 352.) 

The case at bar is much stronger than the cases cited 
above because the check in this case was not dishonored 
for lack of funds. It was returned to payee because the 
maker’s death had terminated the bank’s agency prior to 
the check reaching the bank. 

III. The Reinstatement Provision of the Policy Does 
Not Prevent the Application of the Principles of Waiver 
and Estoppel Which Apply When an Insurer Accepts 
Premiums After the Policy Has Lapsed. 

Appellant further seeks to avoid the consequences of 
accepting a premium after a policy has lapsed by assert¬ 
ing that under the reinstatement clause “the insurer was 
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bound to accept overdue premiums tendered within the 
reinstatement period”. (Appellant’s Brief, p. 7.) 

The only reference in the policy to accepting overdue 
premiums during the reinstatement period is that the re¬ 
instatement is conditioned on the acceptance of all over¬ 
due premiums during the lifetime of the insured. 

Accordingly, the Appellant cannot escape the normal 
consequences of his having accepted the premium after 
the policy on its face has lapsed because the insurer was 
under no contractual obligation to accept less than all 
overdue premiums. By accepting less than all overdue 
premiums it waived the right to claim a forfeiture after 
loss for failure of the insured to pay all overdue pre¬ 
miums during his lifetime. Had the insurer insisted on 
strict compliance with the terms of the policy on May 1, 
1953, as it now does, either all overdue premiums would 
have been paid and the policy would have been in force 
on May 8, 1953, or the insurer could have accepted in¬ 
sured’s written request without premium payment sub¬ 
ject to payment of all overdue premiums during the life¬ 
time of insured, in which event the policy obviously would 
not have been in force on May 8, 1953. In other words, 
the course adopted by the insurer, when another course 
was available to it, lulled insured into a sense of security 
and inaction which insurer now seeks to convert to its 
own profit and advantage. 

Prior to the death of insured, insurer did not choose to 
follow either of the alternatives provided in strict com¬ 
pliance with the policy. Rather, during the course of 
five months prior to insured’s death, insurer chose to 
engage in the very profitable enterprise of collecting pre¬ 
miums on a lapsed policy without, if we accept its theory, 
a nickel’s worth of risk. 

An insurer will not be permitted to treat a policy as 
avoided for the purpose of defenses in an action on the 
policy, and at the same time treat it as valid for the pur- 
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pose of earning and collecting premiums. Appleman 
‘‘Insurance Law and Practice”, Vol. 16, p. 853, Para. 9273. 

If we adopt the theory of Appellant, the insured 
“"would have had no insurance immediately upon mating 
the premium payments on February 28, 1953, March 31, 
1953, and May 1, 1953, because in each instance all over¬ 
due premiums were not paid. If such a fantastic theory 
is adopted we would have to conclude that the insurer 
collected in the instant case $370.50 without incurring an 
iota of risk. Had the insured not died on May 8, 1953, 
and this practice continued for a number of years, such 
unconscionable gains would have reached startling propor¬ 
tions. 

It has long been the bugaboo of insurance carriers that 
if they accepted less than all overdue premiums after a 
policy has lapsed, they would be subject to the well-de¬ 
fined principles of estoppel and waiver. It would appear 
in this case that an attempt was made through the guise 
of a reinstatement clause to formulate a method whereby 
an insurer could reap the rich harvest of premiums on 
lapsed policies without being subject to the penalties of 
the doctrine of estoppel and waiver. The trial court was 
quite correct in refusing to sanction such a practice. 

The Appellant would have us believe that an insured 
who, according to his death certificate, suffered from acute 
heart trouble, would pay premiums on a life insurance 
policy with the intention of buying reinstatement privi¬ 
leges only and not insurance. Such a conclusion is not 
supported by the record. Appellee respectfully suggests 
that this was not a policy of reinstatement but rather a 
policy of life insurance and that the payment of premiums 
was for life insurance protection. 

If we were to adopt Appellant’s theory that any pay¬ 
ments on a lapsed policy automatically applied to cost of 
reinstatement and not insurance, then such a reinstate- 
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ment clause is in direct conflict with the clause providing 
that the policy elapses without value if a premium is not 
paid when due or within the grace period. It is well set¬ 
tled that if two different constructions of an insurance 
policy may be reasonably employed, the courts uniformly 
adopt the one most favorable to the insured. ( National 
Bank of Commerce vs. New York Life Insurance Co., 181 
S.W. 2d 151.) 

i 

IV. Non-forfeiture Benefits in the Way of Extended 
Term Insurance Were Sufficient to Carry the Insurance 
Past the Date of Insured’s Death. 


If Appellee is correct in asserting that the policy was 
in full force and effect at the time of insured’s death 
because of the application of the principles of waiver and 
estoppel, then it is unnecessary to delve into the compli¬ 
cated actuarial science of computing non-forfeiture values. 


However, out of an abundance of caution, Appellee also 
respectfully directs the attention of this Court to the fact 
that if the non-forfeiture tables in this policy are con¬ 
strued most favorable to the insured, then there was suf¬ 
ficient value to extend the insurance under any circum¬ 
stances beyond the time of loss. ! 


The non-forfeiture tables of the policy on its face in¬ 
dicate that the first value is at the end of one year and 
144 days, and would indicate that there w~as no extended 
term insurance available on insured’s death. 


However, in a subsequent paragraph (App. 22A) the 
policy provides: 

“* * * Values available upon default at other than 
the end of a policy year shall be consistent with 
those then available, with due allowance for lapse of 
time and payment of any premium for a portion of a 
policy year. * * (Emphasis added.) 

Thus, giving due credit for the lapse of time from 
March 1, 1953, through May 8, 1953, and the premium 
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paid on May 1, 1953, there would be, on a mathematical 
basis, sufficient value to carry the insurance far beyond 
the date of death, because at the end of the second policy 
year the extended insurance then automatically available 
upon default is one year 13 days. 

The District of Columbia Code (Title 35, Sec. 705) 
provides that, among the minimum requirements of a life 
insurance policy issued in the District of Columbia, a 
non-forfeiture value be available after the policy has been 
in effect one year. 

Giving the insured the benefit of the ambiguity in the 
policy and conforming to the requirements of the Code, 
there must be some related and prorated value at in¬ 
sured’s death, and on a mathematical basis that value is 
clearly sufficient. The trial court so found. (App. 12A, 
13 A.) 

CONCLUSION 

Appellee respectfully submits that the trial court was 
correct in ruling that the Appellant, by accepting a pre¬ 
mium after the policy on its face had lapsed, waived its 
contract right to forfeiture for defaults occurring prior 
to the acceptance of that premium. And that Appellant 
cannot avoid the application of this doctrine by asserting 
after the time of loss that the check did not constitute 
the payment of a premium or that it bought reinstatement 
privileges rather than insurance. Furthermore, and in 
any event, there were sufficient non-forfeiture benefits to 
extend the insurance beyond the date of insured’s death. 

Respectfully submitted, 

Raymond Godbersen 
Attorney for Appellee 
318 Shoreham Building 
Washington 5, D. C. 



